OREGON RULES OF CIVIL PROCEDURE
'Kj | DISCOVERY

INTRODUCTION

With the exception of interrogatories, Oregon has adopted
much of the federal discovery rules. The Oregon assimilation of
the federal discovery rules began in 1955 and continued through
the last Legislature. This piecemeal adoption has resulted in:

(a) Minor language differences and some missing background
provisions because each rule was being treated as.a separate unit.

(b) Duplication and confusing provisions relating to scope
of discovefy, control of abuse and sanctions.

(¢) Failure to adopt changes in the federal rules as they
occurred; all the federal discovery rules weré substantially
reorganized in 1970, and only part of this revision was picked
up by the 1977 Oregon Legislature.

(d) No logical otrganization.

The draft seeks to reorganize the existing statutes into a
set of rules in logical sequence with appropriate cross-references
and background provisions. Since the Oregon statutes come from
the federal rules, the sequence used is that of the federal rules.
When language differences existed, an attempt was made to choose
the best rule, with some deference to recent legislative enactment.

Each provision was compared with a number of other state
rules having the federal rules of discovery. 1In addition, changes

recommended in the Report of the Special Committee for the Study of

Abuse, Section on Litigation, American Bar Association, October 1977



: (hereinafter referred to as the ABA Committee), was examined, and
if the changes advocated by that committee were desirable, they
were incorporated into these rules. (

The most difficult problems presented for the Council aré
interrogatories and discovery of experts. These are treated in
separate memoranda.

There also is a problem presented by some of the statutes in
the discovery area that refer to the admissibility of the fruits
of discovery in evidence. Statutes that relate to the discovery
process but have an incidental effect on the rules of evidence are
incorporated into these rules, but statutes which are true rules

. of evidence, that is, relate purely to the admissibility of the

fruits of discovery, will have to be retained as they are beyond

the rule-making power of this Council.

o~

The numbering system used for these rules is temporary, and
the rules would be renumbered when incorporated into the general

Oregon rules. .o
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101 ‘ GENERAL PROVISIONS GOVERNING DISCOVERY -
(1f adopted
(a) Discovery Methods. Parties may obtain discovery by one "written
or more of the following methods: depositions upon oral exam- interrogatories')

ination or wrxtten questions; written—tnterrosatories” ; produc-

tion of documents or things or permission to enter upon land

or other property, for inspection and other purposes; physical

and mental examinations; and requests for admission. Unless (J‘-F mi':rrogq:l'awes

the court orders otherwise under subdivision (c) of this rule, T (e Lmits vse,

the frequency of use of these methods is not hmxted \ ; This would be wmead, ,.(ei

"'Comment : - s
———— / '
This does not appear in the Oregon statutes. Tdken from Fed-
eral Rule 26(a) |

, J 101 (b) Scope of Dlscovery Unless otherw15e limited by order of
the court in accordance with these rules, the scope of discovery
Co Comment : is a., follows:

Not in present Oregon statutes. Introduction to 26 (b).
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(1) 1In General.

forms of dxécovery, partlee may inquire re-
garding any matter, not privileged, which is
relevant to the subject matter involved in the
pending action, st or proceeding, whether it
relates to the claim or defense of the party
seeking discovery or to the claim or defense of
any other party, including the existence,
description, nature, custody, condition and
location of any books, documents or other
tangible things and the identity and location
__of persons havmg knowledge of any discovera-
ble matter. It is not ground for objection that
the informatjon ht will be inadmiasible at
the trial if the information sought appears
reasonably calculated to lead to the discovery
of admissible evidence.

Comment :

This is identical to existing ORS 41.635 with the reference

to "suit'" removed. The wording of Federal Rule 26 (b) (l) is

slightly different in the first few words (partles may obtaln

dlscovery regardlng any matter....). The ABA Committee recom-

mended tne following cnanges in thlS sectlon

(1) In General. Parties may obtain discovery

. regarding any matter, not privileged, which is relevant
to the sub]ccl—rrrzttrr—mvo'}v'cd—m—tht—pcrrdmg—atmrr

whether—tt—retates—to—thre issues raised by the clamror

defertse claims or defenses of the any party. secking

i s ’

mchadimg  The discovery may include the existence,



description, nature, custody, condition and location of
any books, documents, or other tangible things; and the
identity and location of persons having knowledge of
any discoverable matter; and the oral testimony of
witnesses. It is not ground for objection that the
information sought will be inadmissible at the trial if
the information sought appears reasonably calculated to
lead to the discovery of admissible evidence.
* ok &

Committee Comments

The changes proposed in this Rule are the most
significant revisions suggested by the Committee.

Determining when discovery spills beyond “issues”
and into “subject matter” will not always be easy.
'Nonetheless, the Committee recommends the change if
only to direct courts notlft'_o continue the present
practice of erring on the side of expansive discovery.

The Committee determined to narrow the scope of
permissible discovery. It concluded that sweeping and
abusive discovery is encouraged by permitting discovery
confined only by the “subject matter” of a case
(existing Rule 26 language) rather, than- limiting it to
the ‘““issues” presented, -qu,‘“'eia‘mp,lqe,_ the present Rule
may allow inquiry into the ‘practices of an entire 4
business or industry upon the ground that the business
or industry is the “subject matter’” of an action, even
though only specified industry practices raise the
“issues” in the case. The Committee believes that
discovery should be limited to the specific practices or
acts that are in issue.

ot
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With respect to the question of defining the ‘“‘issues”
presented, the Committee believes that the parties
should be able to agree upon their definition, but if
agreement cannot be reached, recourse can be had to

the discovery conference provided for in proposed Rule
26(c).

Although the Committee has retained intact the
language of the last sentence of present Rule 26(b), it
intends that the rubric “admissible evidence” contained
in that sentence be limited by the new relevancy which
emerges from the term ‘“‘issues,” rather than from the
more comprehensive term ‘“subject matter.” -/

The other linguistic changes proposed in Rule 26/
. are designed for stylistic reasons alone.

These changes were not incorporated for several reasons.
The definition of '"'scope' in the Oregon statute was adopted
after serious consideration by the last Legislature. It seems
inappropriate to modify it without a strong indication of need
for such modification in Oregon:practice. Secondly, as
indirectly recognized in the ABA comment, the language chosen
will create more problems than it solves. Under the language
suggested by the ABA Committee, any court which wishes to "err"
on the side of expansive discovery will continue to do so, as
the "issues'" presented and ''relevant to the subject matter' are
not capable of a precise interpretation. Under the suggested
ABA language, the parties would simply end up with a new

area for argument and no substantial gain. The ABA Committee

rationale for the change is unimpressive. The only concrete



example given is of limited application and could as easily be

controlled by saying the "subject matter of an action" relating

e e e _—

to specific industry practlces does not 1nclude the entire bus iness
and industry. Finally, the ABA Commlttee appears to baSLCally )
feel that expansive discovery is a bad thing. This is contrary

to the entire philosophy of the federal rules and the Oregon
statutes in practice. There is nothing basically wrong with

broad discovery. Abusive and useless discovery is wrong, but

this is better controlled either by limiting the discovery

devices or court control under the general protective provisions

of the discovery rule.

101 (b) (2) ; \
Insurange agresments; 'w '
In a civil action, a party, upon the request of
an adverse party, shall disclose the existence
and ‘contents of any insurance agreement or
policy under which a person transacting
insurance may be liable to satisfy part or all
of a judgment which may be entered in the
action or to indemnify or reimburse for pay-
ments made to satisfy the judgment.

& The obligation to disclose under this
section shall be performed as soon as practica-
ble following the filing of the complaint and- -
the request to diaclose. The court may super-
vise the exercise of disclosure to the extent
necessary to insure that it proceeds properly
and expeditiously. However, the court may
limit the extent of disclosure under this e
section as provided in GRS#e8]1 Section () oF this role.”

(@ Information concerning the insurance .
agreement or policy is not by reason of disclo-
sure under this section admissible in evidence
at trial.

e As used in this section, “disclose”
means to afford the adverse party an opportu-

. . nity to inspect or copy the insurance agree-
' * .mentorpolicy, For purposes of.

- this section, 'an application
for insuran¢e shall not be
treated as part of an insurance

‘policy agrecment.
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Comment :

This is ORS 41.622. This statute was adopted by the 1977
Legislature. ¥n substance, it is identical to Federal Rule
26 (b) (2), although the 1aﬁguage is slightly different, and
(b) (a) (b) and the first sentence of (b)(2) (k) does not appear
in the federal rule. This language apparently limits the form
of disclosure to production and inspection areas. The federal

rules allow discovery of insurance agreements by any means.

The last sentence of (b)(2)(d) is the last sentence of
Federal Rule 26(b) (2) but did not appear in ORS 41.622. It

seems to be reasonable clarifying language.

Rule (b) (2)(c) is arguably a rule of evidence but seems to

bear more directly on the discovery process. The insurance agree-

ment is no more or less admissible; what the rule says is this

procedure is not a waiver.

(b) (3) Trial preparation materials. Subject to
the provisions of Rule 1o ( and subsection

(b) (4) of this rule)ll

o A party may obtain discovery
~0f documents and tangible things otherwise discoverable under
subdivision (b) (1) of this rule and prepared in anticipation of
litigation or for trial by or for another party or by or for that
other party’s representative (including his attorney, consultant,
surety, indemnitor, insurer, or agent) only upon a showing that
the party seeking discovery has substantial need of the materials
in the preparation of his case and that he is unable without un-
due hardship to obtain the substantial equivalent of the ma-
terials by other means. In ordering discovery of such materials
when the required showing has been made, the court shall protect
against disclosure of the mental impressions, conclusions, opin-
ions, or legal theories of an attorney or other representative of

a party concerning the litigation.
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A party may obtain without the required showing a statement
concerning the action or /its subject matter previously made by
that party. Upon request, a person not a party may obtain with-
out the required showing a statement concerning the action or
its subject matter pre¥iously made by that person. If the re-
quest is refused, the /person may move for a court order. The
provisions of Rule apply to the award of expenses
incurred in relation to the motion. For purposes of this para-
graph, a statement previously made is (A) a written statement
signed or otherwise adopted or approved by the person making
it, or (B) a stenographic, mechanical, electrical, or other record-
ing, or a transcription thereof, which is a substantially verbatim
recital of an oral statement by the person making it and con-
temporaneously recorded. R

Comment: - _

The.first paragraph of éhié is based on ORS 41.616(4).
It is identical to Federal Rule 26 (b) (3) except for the |
first clause in the first sentence. The language difference
appears to be insubstantial,vand the federal language
was used.

The federal rule also subjects this provision to the
limitations on expert discovery in subdivision (b) (4) of the
federal rule. If an Oregon rule is adopted relating to
discovery from experts, equivalent language will be required
in this rule.‘ Reference to the rule relating to the exchange
of medical reports does not appear in Rule 26(b) (3), but
generally the specific provisions relating to medical examina-
tions of parties override trial preparation limits; and this
should be specifically covered.

The second paragraph does not appear in the present
Oregon rules, but does appear in the federal rule. This is a
reasonable exception for a party's own statements and gives

a witness access to the witness' own statements. The Federal
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Rules Advisory Committee comment on this subparagraph is as

follows:

(4)

(c)

Party’s Right to Own Statement.—An exception to the requirement
of this subdivision enables a party to sccure production of his own
statement without any special showing. The cases are divided. * * *

Courts which treat a party's statement as though it were that of
any witness overlook the fact that the party’s statement is, without
more, admissible in evidence. Ortdinarily, a party gives a statement
without insisting on a copy because he does not yet have a lawyer
and does not understand the legal consequences of his actions. Thus,
the statement is given at a time when he functions at a disadvantage.
Discrepancies between his ‘trial testimony and earlier statement may
result from lapse of memory or ordinary inaccuracy; a written state-

“ment produced for the first time at trial may give such discrepancies

a prominence which they do not deserve. In appropriate cases the
court may order a party to be deposed before his statement is pro-
duced. * * *

Witness' Right to Own Statement.—A second exception to the re-
quirement of this subdivision permits a non-party witness to obtain
a copy ot his own statement w nhout any \pecxal showing. )Iany,

thouvh not all of tho comldontmns supporting a party's right to
obtain his statement apply also to the non- party witness.  Insurance
companies are increasingly recognizing that a witness is entitled to a
copy of his statement and are modifying their rvegular practice ac-
cordingly.

Trial preparation; experts. (SEE SEPARATE

MEMO) .

Upon motxonb a y, and fdt good cause ¥
shown, the court in which the action, sWitsr
proceeding is pending may make any order
which justice requires to protect a party or a
witness upon whom a request for any type of
discovery has been made from annoyance,
embarrassment, oppression or undue burden
or expense, including one or more of the
following:

(+) That the discovery not be had; .

(a2) That the discovery may be had only on
specified terms and conditions; including a
designation of the time or place;

" (3) That the discovery may be had only by
a method of discovery other than that selected
by the party seeking discovery;

(4) That certain matters not be inquired
into, or that the scope of the discovery be
limited to certain matters;

(5» That discovery be conducted with no
one present except persons designated by the
court;

(& That a trade secret or other confiden-
tial research, development or commercial



information not be disclosed or be discroméd
only in a designated way;

(7) That the parties simultanecusly file
specified documents or information inclosed in
sealed envelopes to be opened as directed by
-the court;-or -

" (8) That to prevent hardship the party o
-~ requesting discovery pay to the other party. -
| reasonable expenses ihcurred in attending the -
deposition or otherwise responding to the
wrequest for discovery. ’

@) If the motion for & protective order is
denied in whole or in part, the court may, on
such terms and conditions as are just, order

: ) 2(2)(4)
that any party provide or perrmt ;%g@veqn—__) Rule 112(

The provisions of section

apply to the award of expenses mcurred m

relatxon to the motion.

Commént :

This is the first two sections of ORS 41.631. Due to -

a codlflcatlon error, there are two separate general |
provisions relatlng to limiting abuse of discovery, ORS 41.618
and 41.631. Apparently, the Oregon State Bar Committee
proposing the new request for production statute and the new
admissions statute was afraid that both might not pass the
Legislature, and each bill contained a very similar control

of abuse provision based on Federal Rule 26(c). Both bills
did pass the Legislature, and the almost identical protective
order provisions were codified as separate statutes.

The two statutes and Federal Rule 26(c) have two main areas
of difference. The federal rule provides that the person from
whom discovery is sought, as well as a party, can move for a
protective order. ORS 41.618 allows only a party to seek

protection for his or her own interests. ORS 41.631, which is

10



the language used, allows a party to move for protection both
for the party's own interest and for the witness' protection.
It is possible this differencé was simply inadvertent, and
perhaps the Council could consider using the federal language
to allow a witness to make a motion for a protective order.
Secondly, the reference to expense awards differs between the
federal rules and the three statutes. The federal rule scheme
simply makes reference to the expense award provisions of a
general sanction rule. The net effect of the two Oregon
statutes is the same since these rules will have a general
sanctions rule similar to that of the federal rules; the federal

rule approach was used.

(d) Sequence and Timing of Discovery. Unless the court upon
motion, for the convenience of parties and witnesses and in the
interests of justice, orders otherwise, methods of discovery may
be used in any sequence and the fact that a party is conducting
discovery, whether by depcsition or otherwise, shall not operate
to delay any other party’s discovery.

Comment :

This is presently not covered by the Oregon statutes. It
seems to be one of the background provisons that inadvertently
was never included in the Oregon statutes.. It is potentially
important because it was included in the federal rules to elim-
inate the elaborate priorities rules for discovery. There are
no priority cases in Oregon, and this provision would avoid
development of a ''race of diligence'" with parties engaging in
elaborate schemes to achieve discovery priority. If interroga-
tories are adopted and limited in use, this rule may have to be
modified to make a specific provision for limits on interroga-

tories.

11



(e) Supplementation of Responses. A party who has responded
to a request for discovery with a response that was complete
'_when made is under no duty to supplement his response to include
information thereafter acquired, except as follows:

(1) A party is under a duty seasonably to supplement his
response-with respect to.any question directly addressed to (A)
- the identity and location of persons having knowledge of dis-
coverable matters,fand (B) the identity of each person expected
to be called as an kpert witness at trial, the subiect matter on
which he is expected to testify, and the substande oF § “esti-
mony. '

) A duty to supplement responses may be imposed by order
of the court, agreement of the parties, or at any time prior to

trial through new }equests for supplementation of prior re-
sponses.

Comment :
This is part qf Rule 26(d) of the federal rules. There
is no present Oregon statute relating to supplementation duty,
although this is always a potential problem with any discovery.
The supplementation duty in the recommended rule is fairly
limited and specific. The inclusion of subpart (b) depends
upon the Council's decision relating to expert discovery.‘ The

federal rules contain a more general supplementation duty in

addition to that in the recommended Oregon rule as follows:

“ (2) A party is under a duty seasonably to amend a prior re-
' sponse if he obtains information upon the basis of which (A)
_he knows that the response was incorrect when made, or (B)
‘he knows that the response though correct when made is no
longer true and the circumstances are such that a failure to
amend the response is in substance a knowing concealment. ‘

This was not included in the recommended Oregon rule BeCause

some of the distinctions are extremely uncledr, e.g., when is

a failure to supplement a knowing concealment? The duty imposed
also seems to be extremely burdensome although interrogatories
present the most difficulty. The Advisory Committee recommending

this rule so recognized:

12
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"Arguments can be made both ways. Imposition of

a continuing burden reduces the proliferation

of additional sets of interrogatories. Some

courts have adopted local rules establishing such

a burden. * ¥ * On the other hand, there are
serious objections to the burden, especially in
protracted cases. Although the party signs the
answers, it is his lawyer who understands their
significance and bears the responsibility to

bring answers up to date. In a complex case all
sorts of information reaches the party, who little
understands its bearing on answers previously given
to interrogatories. In practice, therefore, the
lawyer under a continuing burden must periodically
recheck all interrogatories and canvass all new
information * * *"

13



F. Procedure. The motion for substitution may be made
by any party or by the successors in interest or representa-
tives of the deceased or disabled party or the successors in
interest of the transferor and shall be served on the parties
as provided in Rule 9 and won persons ot parties in the man-
rer provided in Rule 7 for the service of a sumons.

BACKGROUND NOTE

ORS sections superseded: 13.080, 13.090.

OMENT

This rule generally preserves the existing rules of ORS
13.080. ORS 13.090 was umecessary and was eliminated. Sections
3 A, through D. use the language of the existing statute. The
words, "if the claim survives or continues', were added to the
first sentence of section 34 A. to make clear that this rule re-
lates only to the procedural question of abatement of the action.

Sections 3% D. and E. are based wpon sections (a) and (d)
of Federal Rule 25. The federal approach to substitution of fed-
eral officials is more direct and flexible than existing Oregon
practice. Section 34 F. provides a procedure for substitution,
vhich is not addressed by the existing (RS sections.,

RULE 35 (RESERVED)
RULE 36
GENERAL PROVISIONS (OVERNING DISCOVERY

A. Discovery methods. Parties may obtain discovery by

ae or more of the following methods: depositions upon oral
examination or written questions; written interrogatories; prod-
uction of documents or things or permission to enter upon land
ar other property, for inspection and other purposes; physical
aﬁ mental examinations; and requests for admission.

B. Scope of discovery. Unless otherwise limited by order

of the court in accordance with these rules, the scope of discovery
-81-



is as follows:

B,(1) In gemeral. For all forms of discovery, parties
may inquire regarding any matter, not privileged, which is
relevant to the claim or defense of the party seeking discovery
or to the claim or defense of any other party, including the
existence, description, nature, custody, condition and location
of any books, documents or other tangible things and the identity
and location of persons having knowledge of any discoverable
matter., It is not ground for cbjection that the information
sought will be inadmissible at the trial if the information
sought appears reasonably calculated to lead to the discovery of
admissible evidence.

B.(2) Insurance. agreements.,

B.(2)(a) A party may obtain discovery of the existence
and limits of liability of any insurance agreement under which
any person or entity carrying an an insurance business may be
ligble to satisfy part or all of a judgment which may be en~
tered in the action or proceeding or to indemify or reimburse
for payments made to satisfy the judgment. The policy need not
be provided unless a person or entity carrying on an insurance
business has formally or informally raised any question regard-
ing the existence of coverage for the claims being asserted in
the action or proceeding. In such case, the party seeking dis-
covery shall be a%!&geé of any prior question regarding the
existence of coverage at the time discovery of the existence and
limits of the insurance agreement is sought. If any question of

-82-



the existence of coverage later arises, the party discovered
against has the du to@ Mﬁe party who sought
discovery @tl:i;on regarding the exdistence of coverage.
The party seeking discovery shall be a%fx:eﬁ of the basis for
cntesting coverage and won request shall be furnished a copy
of the insurance agreement or policy.

B.(2)(b) Information concerning the insurance agreement
is not by reason of disclosure admissible in evidence at trial.
For purposes of this paragraph, an application for insurance
shall not be treated as part of an insurance agreement.

B.(3) Trial preparation materials. Subject to the provi-

sions of Rule 44 and subsection B, (4) of this rule, a party may
obtain discovery of documents and tangible things otherwise dis-
coverable under section B.(l) of this rule and prepared in
anticipation of litigation or for trial by or for another party
or by or for that other party's representative (including an
attomey, consultant, surety, indemnitor, insurer, or agent)
aly won a showing that the party seeking discovery has substan-
tial need of the materials in the preparation of such party's
case and is wnable without undue hardship to obtain the substan-
tial equivalent of the materials by other means. In ordering
discovery of such materials when the required showing has been
made, the court shall protect against disclosure of the mental
impressions, conclusicns, opinions, or legal theories of an
attomey or other representative of a party conceming the
litigation.

-83-



A party may obtain without the required showing a state-
ment conceming the action or proceeding or its subject matter
previously made by that party. Upon request, a person not a
party may obtain without the required showing a staterrenf con-
cemning the action or its subject matter previously made ’R‘y
that person. If the request is refused, the perso%%r\?;ove for
a court order. The provisions of Rule 46 A.(4) apply to the
avard of expenses incurred in relation to the motion. For pur-
poses of this paragraph, a statement previously made is (a) a
written statement signed or otherwise adopted or approved by
the person meking it, or (b) a stenographic, mechanical, electri-
cal, or other recording, or a transcription thereof, which is a
swbstantially verbatim recital of an oral statement by the person

\y& making it and contemporaneously recorded.

B.(4) Trial preparation; experts.

B.(4)(a) Subject tosthe provisions of Rule 44, upon

request of any party, other party shall deliver a written

statement signed by other party or the other party's attor-

of any person the other party reasonably

/ areas in whig¢h it is claimed the witness is qualified to testify

is an expert, and the subject matter upon which the

is expected to testify. The statement shall be accom-
ied by a written report prepared by the expert which shall
set forth the substance of the facts and opinions to which the

\‘S,R &h -84~



expert will testify and a summary of the gr’o/unds for each opinion.
L

/

If such expert witness relies in foyﬁﬁg an opinion, in whole

or in part, upon facts, data or epinions contained in a docum

ent or made known to such rt witness by or through another

person, the party may also discover with respect thereto as pro-

vided in this subsedtion. The report and statement shall be

the gfial is not determined until less than 30 days prior to
1, or wmnless the request is made less than 30 days prior to
trial.

B.(4)(b) A party may anly obtain er discovery of

information acquired or developed in #nticipation of litigation
or for trial by experts expected fo be called at trial upon
motion for a court order allgwing such discovery, subject to such
restrictions as to scope such provisions, pursuant to paragraph
conceming fees and expenses, as the

riate. The provisions of Rule 46 A, (4)

d of expenses incurred in relation to the

B(/(4)(c) Unless the court upon motion finds that mani-

fest ii/ljustice would result, the party /uesting a report

costs and expenses, including expert witness fees, necessary to
prepare the expert's report, and shall pay expert witness fees

-85-
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ry uwnder paragraph (b) of

B.(4)(d) 1If a fails to timely comply with the

request for experts' reports, or if the expert fails or refuses
to make a report, add unless the court finds that manifest
injustice would result, the court shall require the expert to
position or exclude the expert's testimony if
offered at Arial. If an expert witness is deposed wnder this
, the party requesting the expert's report shall not
ired to pay expert witness fees for the expert witness'
attendance at or preparation i;o‘i./'/‘die deposition.

B.(4)(e) As used féin, the terms, "expert' and "ex-

pert witness', include ay person who is expected to testify at

trial in an expert acity, and regardless of whether the

witness is also a , @ enployee, agent or representative

of the party, oY has been specifically retained or employed.

. S
immediatély supplth additional statement
/

and report of any expert witness that such party decides to call
as an expert witness afte;r’/the time of furnishing the statement,
B.(4) (g Nothngg contained in mls/éubsection shall be

deemed to be a lmt;atlm of ane party's’ right to cbtain discov-
ery of another 's expert not red wnder this rule, if
otherwise rized by law.

Court order lmtmg ent of dlsclosure Upon motion

_86__




by a party or by the person from whom discovery is sought, and for
good cause shown, the court in which the action or proceeding is
pending may make any order which justice requires to protect a
party or person from amoyance, embarrassment, oppression, or
undue burden or expense, including one or more of the following:
(1) that the discovery not be had; (2) that the discovery may be
had anly on specified terms and conditions, including a designation
of the time or place; (3) that the discovery may be had anly by a
method of discovery other than that selected by the party seeking
discovery; (4) that certain matters not be inquired into, or that
the scope of the discovery be limited to certain matters; (5) that
discovery be conducted with no ane present except persons designa-
ted by the court; (6) that a deposition after being sealed be opened
aily by order of the court; (7) that a trade secret or other confi-
dential research, development, or commercial information not be
disclosed or be disclosed anly in a designated way; (8) that the
parties simultaneously file specified documents or information
enclosed in sealed envelopes to be opened as directed by the
court; (9) that to prevent hardship the party requesting dis-
covery pay to the other party reasonable expenses incurred in
attending the deposition or otherwise responding to the request
for discovery.

If the motion for a protective order is denied in whole
or in part, the court may, an such termms and conditions as are
just, order that any party or person provide or permit discov-
ery. The provisions of Rule 46 A.(4) apply to the award of ex-
penses incurred in relation to the motion.

~8 7~



BACKGROUND NOTE

ORS sections superseded: 41.616(4), 41.618, 41.622, 41.631,

41.635.
CLIENT

This rule is a combination of existing ORS sections (which
are primarily drawn from Federal Rule 26), portions of Federal
Rule 26, and new provisions drafted by the Council.

Section 36 A. and the introductory language of section

36 B. care from the federal rule., Subsection B.(l) is based m
ORS 41.635, The scope of discovery is changed from "relevant to
the subject matter involved in the pending action, suit or proceed-
ing..." to "...relevant to the claim or defense of the party seek-
ing d:l.scovery or to the claim or defense of any other party..

This change conforms to the suggested amendment to Federal Rule
26(b) (1) proposed by the committee on Rules of Practice and Proced-
ure of the Judicial Conference of the United States in March, 1978.

Subsection B.(2) is a new provision drafted by the Council.
The existing rule in ORS 41.622 allows production and inspection
of liability insurance policies. Absent some question of coverage,
another party's legitimate interest in discovery extends anly to the
existence and limits of insurance; if there is a coverage question,
the subsection provides that a party seeking discovery of the exis-
tence and limits of the policy be advised of any existing or later
arising coverage question. A copy of the policy shall then be pro-
duced upon request. The initial discovery of existence and limits
of the policy may be by any method, including interrogatory. Para-
graph (b) of subsection B.(2) was drawn from the last two sentences
of Federal Rule 26 B.(2).

Subsection B.(3) is based on ORS 41.616(4) and Federal
Rule 26 (b)(3). The last paragraph relating to a person's own
statement does not appear in the existing ORS language.

Subsection B.(4) is a new provision drafted by the Con-
cil, Federal Rule 26 (b)(4) regulates all discovery from experts
of information acquired or developed in anticipation of trial.

It provides for discovery by interrogatories of basic informa-
ation from experts to be called at trial, allows further discov-
ery from trial experts and discovery from non-trial experts anly
upon court order, and prohibits any discovery at all from some

types of experts. This rule deals mly with experts to be called
at trial and leaves regulation of discovery from experts employed,
retained or consulted by an opponent but not to be called at trial
to existing rules relating to privilege and faimess as developed
by statute or cases. The Council felt that the need for discovery
of basic information relating to the prospective testimony of expert

-88-



20
RULE &
GENERAL PROVISIONS QGOVERNING DISCOVERY

A. Discovery methods. Parties may obtain discovery by one or more of the

following methods: depositions upon oral examination or written questions;
written interrogatories; production of documents or things or permission to ]l;/
s ;

enter upon land or other property, for inspection and other purposes f p‘lysmal

and mental examinations; and requests for admission. [~ %

B. Scope of discovery. Unless otherwise limited by order of the oourt in o

accordance with these rules, the scope of discovery is as follows:_
(1) In general. For all forms of discovery, parties may inquire regarding
any matter, not privileged, which is relevant to the claim or defense of the party
seeking discovery or to the claim or defense of any other party, including the
existence, description, nature, custody, condition and location of any books,
documents or otner tangible things and the identity and location of persons
naving knowledge of any discoverable matter. It is not ground for objection that
thne information sougnt will be inadmissible at the trial if the information sought

appears reasonably calculated to lead to the discovery of admissible evidence. ,
S>< Tl

/AN -

1087 (2) Insurance agreements. (a) A party may obtain discovery

of the existence and limits of liability of any insurance agreement under 1

=

which any person or entity carrying on an insurance business may be liable
to satisfy part or all of a judgment which may be entered in the action or
to indemmify or reimburse f(YJ___payrvents made to satisfy the judgment. The
policy need not be promded‘ unless a person or entity carrying on an insur-
ance business has formally or informally raised any question regarding the
existence of coverage for the claims being asserted in the action. In such
case, the party seeking discovery shall be advised of the basis for con-
testing coverage and upon request shall be furnished a copy of the insurance

agreement or policy.



(b) Information concerning the insurance agreement is not by reason of

disclosure admissible in evidence at trial. For purposes of this paragraph, an
application for insurance shall not be treated as part of an insurance agreg%t.

(3) Trial preparation materials. Subject to the provisioné “of Rule (110

and subsection B. (4) of this Rule, a party may obtain discovery of documents and
tangible things otherwise discoverable under section B. (1) of this Rule and
preﬁared in anticipation of litigation or for trial by or for another party or by
or for that other party's representative (including his attormey, consultant,
surety, indemitor, insurer, or agent) only upon a showing that tae party seeking.
discovery has substantial need of the materials in the preparation of his case
and that ne is unable without undue hardship to obtain the substantial equivalent
of the materials by other means. In ordering discovery of such materials when
the required showing has been made, the court shall protect against disclosure of
the mental impressions, conclusions, opn’.nions‘, or legal theories Of an attorney or
other representative of a party concerning the lit‘igation.l

A party may obtain without the required showing a stal:énent concerning the

action or its subject matter previously made by tha;:w party. Upon request, a

. . 02 . ' .
. person not a party may obtain without the required] showing a statetment concerning

the action or its subject matter previously made by that person. If the request



2

is refused, the person may move for a court order. The provisions of Rule 17
A.(4) apply to the award of expenses ~1’1’1(:‘urred in relation to the motion. For
purposes of this paragraph, a statement previously made is (a) a written statement
signed or otherwise adopted or approved by the person meking it, or (b) a steno-
graphic, mechanical, electrial, or other recording, or a transcription thereof,
whicn is a substantially verbatim recital of an oral statement by the person
making it and coﬁtemporaneously recorded. | V«AL .

A

(4) Trial preparation; experts.

C. Court order limiting extent of disclosure. Upon motion by a party

or by the person from whom discovery is sought, and for good cause 'shown, the
court in which the action is pending may make any order.which justiée requires

to protect a party or person from annoyance, embarrassment, bppreséion, or wndue
burden or expense, including one or more of the following: (1) that the discovery
not be had; (2) that the discovery may be had only on specified terms and condi-
tions, including a designation of the time or place; (3) that the discovery may

be had only by a method of discovery other than that selected by the party

seeking discovery; (4) that certain nattérs not be inquired into, or that the
scope of the discovery be limited to ceftain matters; (5) that discovery be con-
ducted with no one present except persons designated by the court; (6) that a
deposition after being sealed be opened only .by order of the ocourt; (7) that a
trade secret or other confidential research, development, or commercial information
not be disclosed or be disclosed only in a designated way; (8) that the parties
-similtaneously file specified doc@ents or information enclosed in sealed envelopes
to be openec}),,as directed by the court; (9) that to prevent hardsnlp the party
requesting giscovery pay to the other party reasonable expenses incurred in attend-

ing the deposition or otherwise responding to the request for discovery.
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Rule 101 B. (4)

A

(a) Subject to the provisions of Rule 1/0, upon request of any party,
any other party shall deliver a written statement signed by the other party
or the other party's attorney, giving the name of any pérson the other party
reasonably expects to call as-an expert witness at trial, and stating the
areas in which it is claimed the witness is qualified to testify as an
expert, the facts by reason of which it is claimed the vvitrléss is an expert,
and the subject matter upon which the expert is expected to testify. The
statement shall be accompénied by a written report prepared by the expert
which shall set forth the substance of the facts and opinions to which the
expert will testify and a summary of the grounds for each opinion. If such
expert witness relies in forming his opinion, in whole or in'part, upon
facts, data or opinions contained in a document or made known to him by or
- through another person, the party may also discover with respect thel;'et’o as
provided in this subsection. The report and statement shall be delivered
within a reasonable time after the réquest is mdé and not less than 30
days prior to the commencement of trial unless the identity of a person to -
be c?élled as an expert witness at the trial is not determined until less |
than 30 days prior to trial, or unless the> request‘ié méde less than 30 days
prior_;gto trial.

*‘/ (b) A party may only obtain further discovery of information acquired

or developed.in anticipation of litigation or for trial by experts expected
to be called at trial upon motion for & court order allowing such discovery,

subject to, such restrictions as to scope and such provisions, pursuant to
i g I A
ion(c) of this péection concerning fees and expenses, as the court
H
may deem appropriate. The provisions of Rule 142 AT apply to the award of .

!



expenses incufred in relation to the motion.

(c) TUnless the court upon motion finds that manifest injustice would
- result, the party requesting a report under sUbéeétién (a) of this ééétion
shall pay the reasonable costs and expenses, including expert witness fees,
necessary to prepare the expert's report, and shall pay expert witness
fees for time spent responding to discovery under Sdbseﬁtiéé'(b) of this
séction.

(d) 1If a party fails to timely comply with the request for experts'
reports, or if the expert fails or refuses to make a report, and unless the
court finds that manifest injustice would result, the court shall require
the expert to appear for a deposition or exclude the expert's testimony if
offered at trial. If an expert witness is deposed under this suﬁsection of
this section, the party requesting the expert's report shall not be required
to pay expert witness fees for the expert witness' attendance at or prepara-
tion for the deposition.

(e) As used herein, the terms "'expert'' and "'expert witmess'' include
any person who is expected to testify at trial in an expert capacity, and
regardless of whether the witness is also a party, an employee, agent or
representative of the party, or has been specifically retained or employed.

i'{'(f) A party who has furnished a stat t in response to subsection |
(a) of this %ule is under a dut;ﬂE§5QE;H¥mBn‘ such response by additional
statement and report of any expert'ﬁitness that such party decides to call
as an expert witness after the time of furnishing the statement.

(g) Nothing contained in this rule shall be deemed to be a limita-
tion of one party's right to obtain discovery of another party's expert not

covered under this rule, if otherwise authorized by law.



If the motion for a protéctive order is denied in whole or in part, the
;x} court may, on such terms and conditions as are just, order that amny party or
person provide or permit discovery. The provisions of Rule 112 A.(4) apply to the

award of expenses incurred in relation to the motion.
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COMMENT :

This rule is a combination of existing ORS sections, BEXX(which are
primarily drawn from Federal Rule 26) portions of Federal Rule 26 and
new provisions drafted by the council.

Section 36 A and the Introductdowm language of Section 36 B come from
the Federal Rule. XKXXRHEXXHEX Subsection 36 B(l) is based on ORS
41.635. The ABXXXKXKXRXKXZXXKKE scope of discovery is changed from
""relevent to the subject matter involved in the pending action, suit
or proceeding..." to"....relevent to the claim or defense of HX¥XEKKEX
the party seeking discovery or to the claim or defense of any other partyX..."
This change conforms to the suggested amendment to Federal Rule 26 (b)
(1) proposed tﬁg‘ﬁhe committee on Rules of Practice and Procedure of
the Judicial Conference of the United States in March 1978.

: Subsection B (2 is a new provision drafted by the council. The
%y'ff;//’gfiﬁging\§ule in ORS BXX 41.622 allows production and inpection of /

iabilitylpolicies. Absent some question of coverage/anothers part

Qf‘ legitmate interest in discovery extends only to the existance and limits
”é%a/6§gaiscuvery; if thel€ is a coverage question the subsection provides
%VJ‘ that a copy of the policy shall be produced upon request. The intital
QW discovery of existance and limits of the policy may be by any method)
including interrogatory . Paragraph (b) of subsection B(2) was

drawn from the last two sentenceﬁﬁpf Federal Rule 26 B (2).

Subsection B3(3) is based on 41.616(4) and Federal Rule 26 B (3).
The last paragraph relating to a part%fé own statement does not appear
in the existing ORS language.

Subsection B (4) is a new provision drafted by the council. Federal
rule 26 B (4) regulates all discovery from experts of information
acqugired or developed in anticipation of trial. It provides for
discovery by interrogatories of basic information from experts to be
cailed at trial, allowsX further discovery from trial experts and discovery
from non trial experts only upon court order and prohibits any discovery
at all from EXEEXXEXXEXXimed some types of experts. This rule deals only, ?;;
with experts to be called at trial only and leaved discovery from ~j 4
experts employed, retained or consuleéed by an opponent but not to be é‘§“
called at trial to existing EAEXXXH XNX¥XX rules relating to privilege
and fairness as developed by statute or cases. The council felt that
BEXBEXKXWXKREREEEXXXX the need for discovery of basic information
relating to the prospective testimony of expert witnesses was very high
rexaXiawxadBgHARKBXXX because such information is crucial to effective
cross examination. The rule provides that information will be
furnished wupon request in the form of a statement by the party and
a report XXBX prepared by the expert. Paragraph (b) gives the court
authority to order further discovery in case RXXHENEHEX where the statement
and report do not Xpprovide the deeded information and it ghown that‘?z .

A Tk
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cannot be obtained without further discovery. Any potential for
unfairness to the party expecting to call anXXKKEEEX expert as a
witness or to the expert,is offset by the pandatory requirement that
the discovering party pﬁ; the experts feesegnd bSts ﬁQﬁ—gg% discovery.
Failure to comply with the rule will either result in an automatic
right to depose the expert, without cost, or exclusion of the experts
testimony. The request may be made ah any time,but the information
must be furnished not less than 30 days prior‘%o trial; 4f party

has not de¢’ided upon an expert ExXEISRE¥EKEXEXX witness or discovers
new expert witnesses), statements and reports for such late

experts must be furnished under paragraph (f). The council anticipates
that ethical obligations would prevent attorneys fro
putting off decision as to which experts to call unti Jusz/EE¥EEQ;T;:bT
EEhale i ORS- i ;

he language of section EQTC was taken from Fedédral Rule 26 C.
Virpally identical provisiong appear in two duplicgtive ORS sections,
41.618 and 41.631. The pri¥§¢pal difference is that the ORS sections
did not allow a non-party witness to move for a ptotective order.
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RULE 36
GENERAL PROVISIONS GOVERNING DISCOVERY

A. Discovery methods. Parties may obtain discovery by one or

more of the following methods: depositions upon oral examination or
written questions; written interrogatories; production of documents or
things or permission to enter upon land or other property, for inspection
and other purposes; physical and mental examinations; and requests for
admission,

B. Scope of discovery. Unless otherwise limited by order of the

court in accordance with these rules, the scope of discovery is as follows:
B.(1) In general. For all forms of discovery, parties may inquire
regarding any matter, not privileged, which is relevant to the claim or
defense of the party seeking discovery or to the claim or defense of any
other party, including the exisfence, description, nature, custody, condi-
tion and location of any books, documents or other tangible things and
the identity and location of persons having knowledge of any discoverable
matter. It is not ground for objection that the information sought will
be inadmissible at the trial if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.

B.(2) Insurance agreements.

B.(2)(a) A party may obtain discovery of the existence and limits
of liability of any insurance agreement under which any person or entity
carrying on an insurance business may be liable to satisfy part or all of
a judgment which may be entered in the action or to indemify or reimburse

for paynenté made to satisfy the judgment. The policy need not be provided



unless a person or entity carrying on an insurance business has formally
or informally raised any question regarding the existence of coverage for
the claims being asserted in the action. In such case, the party seeking
discovery shall be advised of the basis for contesting coverage and upon
request shall be furnished a copy of the insurance agreement or policy.

B.(2)(b) Information conceming the insurance agreement is not by
reason of disclosure admissible in evidence at trial. For purposes of this
paragraph, an application for insurance shall not be treated as part of an
insurance agreement.

(3) Trial preparation materials. Subject to the provisions of Rule

44 and subsection B. (4) of this Rule, a party may obtain discovery of docu-
ments and tangible things otherwise discoverable wnder section B.(l) of
this i?dle and prepared in anticipation of litigation or for trial by or for
another party or by or for that other party's representative (including his
attormey, consultant, surety, indemitor, insurer, or agent) only upon a
showing that the party seeking discovery has substantial need of the
materials in the preparation of his case and that he is unable without
undue hardship to obtain the substantial equivalent of the materials by
other means. In ordering discovery of such materials when the required
showing has been made, the court shall protect against disclosure of the
mental inpressions, conclusions, opinions, or legal theories of an attommey
or other representative of a party conceming the litigation.

A party may obtain without the required showing a statement con-
cemning the action or its subject matter previously made by that party.
Upon request, a person not a party may obtain without the required showing
a statement concerning the action or its subject matter previously made by
that person. If the request is refused, the person may move for a court

L,
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order. The provisions of Rule 46 A, (4) apply to the award of expenses
incurred in relation to the motion. For purposes of this paragraph, a
statement previously made is (a) a written statement signed or otherwise
adopted or approved by the person meking it, or (b) a stenographic,
mechanical, electrical, or other recording, or a transcription thereof,
which is a substantially verbatim recital of an oral statement by the
person meking it and contemporaneously recorded.

B.(4) Trial preparation; experts.

B.(4)(a) Subject to the provisions of Rule 44, upon request of
any pérty, any other party shall deliver a written statement signed by
the other party or the other party's attomey, giving the name of any
person the other party reasonably expects to call as an expert witness
at trial, and stating the areas in which it is claimed the witness is
qualified to testify as an expert, the facts by reason of which it is
claimed the witness is an expert, and the subject matter upon which the
expert is expected to testify. The statement shall be accompanied by
a written report prepared by the expert which shall set forth the sub-
stance of the facts and opinions to which the expert will testify and
a summary of the grounds for each opinion. If such expert witness
relies in forming his opinion, in whole or in part, upon facts, data or
opinions contained in a document or made known to him by or through
another person, the party may also discover with respect thereto as pro-
vided in this subsection. The report and statement shall be delivered
within a reasonasble time after the request is made and not less than 30
days prior to the commencement of trial unless the identity of a person
to be called as an expert witness at the trial is not determined until
less than 30 days prior to trial, or unless the request is made less

than 30 days pror to trial. %({



B.(4)(b) A party may only obtain further discovery of informa-
tion acquired or developed in anticipation of litigation or for trial
by experts expected to be called at trial upon motion for a court order
allcviug‘% such discovery, subJect to such restrictions I:as to scope and
such provisions, pursuant to sabsgegbn (c) of dusrsectlon concerming
fees and expenses, as the court may deem appropriate. The provisions
" of Rule 46 A“Vapply to the award of expenses incurred in relation to
the motion.

B. (4) (c) Unless the court upon motion finds that menifest
injustice would result, the party requesting a report under M
(a) of thissvéebcti.on shall pay the reasonable costs and expenses, in-
cluding expert witness fees, necessary to prepare the expert's report,
and shall pay expert witness fees for time spent responding to dis-
covery wder sagsmecﬁeT L’(b) of this\{g:ction.

B.(4)(d) 1If a party fails to timely comply with the request for
experts' reports, or if the expert fails or refuses to make a report,
and unless the court finds that manifest injustice would result, the
court shall require the expert to appear for a deposition or exclude
the expert's testimony if offered at trial. If an expert witness is
deposed under this &bseéémﬁ;s—see&en, the party requesting the
expert's report shall not be required to pay écpert witness fees for
the expert witness' attendance at or preparation for the deposition.

B.(4)(e) As used herein, the terms, "expert' and "'expert wit-
ness'', include any person who is expected to testify at trial in an
expert capacity, and regardless of vhether the witness is also a party,
an employee, agent or representative of the party, or has been speci-
fically retained or employed.
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B. (4) (f) A party 1o/ has furnished a statement in response to
vy 4 glve cthien 7
subseetieon (a) of /th\is #Ze is under a duty to¥Supplement)immediately
such gresponse by@ional statement and report of afly expert witness
thatg.i’ch party decides to call as ay exper/witness after the time of
fumishing the statement. | '
5 Ssebse ctiem

B.(4) (g MNothing contained in this mske shall he deered to be
a limitation of one party's right to obtain discovery of another party's
expert mot covered under this rule, if otherwise authorized by law.

C. Court order limiting extent of disclosure. Upon motion by a

party or by the person from whom discovery is sought, and for good cause
shown, the court in which the action is pending may make any order which
Jjustice requires to protect a party or person from annoyance, embar-
rassment, oppression, or undue burden or expense, including one or more
of the following: (1) that the discovery mot be had; (2) that the
discoveﬁ may be had only on specified terms and conditions, including a
designation of the time or place; (3) that the discovery mey be had only
by a method of discovery other than that selected by the party seeking
discovery; (4) that certain matters not be inquired into, or that the
scope of the discovery be limited to certain matters; (5) that discovery
be conducted with no one present except persons designated by the court;
(6) that a deposition after being sealed be opened only by order of the
court; (7) that a trade secret or other confidential research, dewvelop-
ment, or commercial information not be disclosed or be disclosed only in
a designated way; (8) that the parties simultaneously file specified
documents or information enclosed in sealed envelopes to be opened as

directed by the court; (9) that to prevent hardship the party requesting
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person provide or permit discovery. The provisions of Rule B2~

award of expenses incurred in relation to the motion.
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Subsection B.(2) is a new provision drafted by the Council. The

pisurance policies., Absent some question of coverage, another party's
egitimate mterest in discovery extends only to the existence and limits

tmg rule in ORS 41.622 allows production and inspection of ]_lablllty

provides that a py f the policy shall be produced upon request. The

v initial discove istence and 1um.ts of the policy may be by any

method, includin mterrogatory aph (b) of subsection B.(2) was

 drawn from the last two sentences of Feeral)Rule 26 B.(2).

Subsection B, (3) is based on ORS 41.616(4) and Federal Rule
26 (b)(3). The last paragraph ating\to a pwaés own statement does
not appear in the existing ORY lann : petsals

Subsection B.(4) is a new provision drafted by the Council. Fed-
eral Rule 26 (b)(4) regulates all discovery from experts of information
acquired or ve’lfoped anticipation of trial. It provides for discov-
ery by inteyfogato of basic information from experts to be called

at trial, all rther discovery from trial experts and discovery from .

non-trial experts only upon court order, and prohibits any discovery at
all from some types of experts. This rule deals only with experts to be
called at trial only and leaves regulation of discovery from experts
enployed, retained or consulted by an opponent but not to be called at
trial to existing rules relating to privilege and faimess as developed

by statute or cases. The Council felt that the need for discovery of

&7

; if there is a cowerage question, the subsection A D

rd



basic information relating to the prospective testimony of expert wit-
nesses was very high because such information is crucial to effeetive
cross-examination. The rule provides that information will be furmished
upon request in.the form of a statement by the party and a report pre-
pared by the expert. Pararaph (b) gives the court authority to order
discovery in cases where the statement and report do rot provide
fpeded information and it is shown that such information carmot be
athed without further discovery. Any potential for unfairness to the
party expecting to call an expert as a witness or to the expert is offset
by the mandatory requirement that the discovering party pay the expert's
fees for, and th s of, discovery. Failure to comply with the rule
. will either res an automatlc right to depose the expert, without
cost, or exclusief of the expert's testimony. The request may be made
at any time, but the information must be furnished not less than 30 days
prior to trlal if a request for discovery has been made and a party
has mot decided upon an expert witness or discovers new expert witnes-
ses less than 30 days prior to trial, statements and reports for such
late experts must be furnished under paragraph (f). The Council antici- b Y

pates that ethical obllgatlons would p vent Wﬁf@_@g/ :
the discovery pxess S < itually putting off de-
cision as to which experts to call uﬁtll _']USt prior to trial.

The language of section 36 C, was taken from Federal Rule 26 (c).
Virtually identical provisions appear in two dupllcatlve ORS sections,
41,618 and 41.631. The principal difference is that the ORS sections
did mot allow a non-party witness to move for a protective order.
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RILE 3
GENERAL PROVISIONS GOVERNING DISCOVERY

A. Discovery methods. Parties may obtain discovery by one or

more of the following methods: depositions upon oral examination or
written questions; written interrogatories; production of documents or
things or permission to enter upon land or other property, for inspection
and other purposes; physical and mental examinations; and requests for
admission,

B. Scope of discovery. Unless otherwise limited by order of the

court -in accordance with these rules, the scope of discovery is as follows:
B.(1) In general. For all forms of discovery, parties may inquire
regarding any matter, not privileged, vhich is relevant to the claim or
defense of the party seeking discovery or to the claim or defense of any
other party, including the existence, description, nature, custody, condi-
tion and location of any books, documents or other tangible things and
the identity and location of persons having knowledge of any discoverable
matter. It is not ground for objection that the information sought will
be inadmissible at the trial if the infoﬁnation sought appears reasonably
calculated to lead to the discovery of admissible evidence.

B.(2) Insurance agreements.

B.(2)(a) A party may obtain discovery of the existence and limits
of liability of any insurance agreement under which any person or entity
carrying on an insurance business may be liable to satisfy part or all of
a judgment which may be entered in the action or to indemify or reimburse
for payments made to satisfy the judgment. | The policy 1:1eed not be provided
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unless a person or entity carrying on an insurance business has formally
or informally raised any question regarding the existence of coverage for
the clainms being asserted in the action. In such case, the party seeking
discovery shall be advised of the basis for contesting coverage and upon
request shall be furnished a copy of the insurance agreement or policy.

B.(2)(b) Information conceming the insurance agreement is not by
reason of disclosure admissible in evidence at trial. For purposes of this
paragraph, an application for insurance shall mot be treated as part of an
insurance agreement.

(3) Trial preparation materials. Subject to the provisions of Rule

44 and subsection B.(4) of this Rule, a party may cbtain discovery of docu-
ments and tangible things otherwise discoverable under section B. (1) of
this rule and prepared in anticipation of litigation or for trial by or for
another party or by or for that other party's representative (including his
attomey, consultant, surety, indemnitor, insurer, or agent) only upon a
showing that the party seeking discovery has substantial need of the
materials in the preparation of his case and that he is unable without
undue hardship to cbtain the substantial equivalent of the materials by
other means. In ordering discovery of such materials when the required
showing has been made, the court shall protect against disclosure of the
mental impressions, conclusions, opinions, or legal theories of an attorney
or other representative of a party conceming the litigation.

A party may obtain without the required showing a statement con-
cerning the action or its subject matter previously made by that party.
Upon request, a person not a party may obtain without the required showing
a statement conceming the action or its subject matter previously made by

that persori. If the request is refused, the person may move for a court
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order. The provisions of Rule 46 A,(4) apply to the award of expenses
incurred in relation to the motion. For purposes of this paragraph, a
statement previously made is (a) a written statement signed or otherwise
adopted or approved by the person msking it, or (b) a stenographic,
mechanical, electrical, or other recording, or a transcription thereof,
which is a substantially verbatim recital of an oral statement by the
Person meking it and contemporaneously recorded.

B.(4) Trial preparation; experts.

B.(4)(a) Subject to the provisions of Rule 44, won request of
any pérty, any other party shall deliver a written statement signed by
the other party or the other party's attorney, giving the name of any
person the other party reasonably expects to call as an expert witness
at trial, and stating the areas in which it is claimed the witness is
qualified to testify as an expert, the facts by reason of which it is
claimed the witmess is an expert, and the subject matter upon which the
expert 1s expected to testify. The statement shall be accompanied by
a written report prepared by the expert which shall set forth the sub-
stance of the facts and opinions to which the expert will testify and
a summary of the grounds for each opinion. If such expert witness
relies in forming his opinion, in whole or in part, upon facts, data or
opinions contained in a document or made known to him by or through
another person, the party may also discover with respect thereto as pro-
vided in this subsection. The report and statement shall be delivered
within a reasonable time after the request is made and not less than 30
days prior to the commencement of trial unless the identity of a person
to be called as an expert witness at the trial is not determined wntil
less than 30 days prior to trial, or wnless the request is made less
than 30 days pror to trial.
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B.(4)(b) A party may only obtain further discovery of informa-
tion acquired or developed in anticipation of litigation or for trial
by experts expected to be called at trial upon motion for a court order
allowing such discovery, subject to such restrictions as to scope and
such provisions, pursuant to paragraph (c) of this subsection concerning
fees and expenses, as the court may deem appropriate. The provisions
of Rule 46 A. (4) apply to the award of expenses incurred in relation to
the motion.

B.(4)(c) Unless the court won motio finds that manifest
injustice would result, - the party requesting a report under paragraph
(a) of this subsection shall pay the reasonable costs and expenses, in-
cluding expert witness fees, necessary to prepare the expert's report,
and shall pay expert witness fees for time spent resﬁonding to dis-
covery under paragraph (b) of this subsection. |

B.(4)(d) 1If a party fails to timely comply with the request for
experts' reports, or if the expert fails or refuses to mgke a report,
and unless the court. finds that manifest injustice would result, the

court shall require the expert to appear for a deposition or exclude

‘the expert's testimony if offered at twial. If an expert witness is

deposed wnder this paragraph, the party requesting the expert's report shall
not be required to pay expert witness fees for the expert witness' attend-
ance at or preparation for the deposition.

B.(4)(e) As used herein, the temms, "expert'" and 'expert wit-
ness'', include any person who is expected to testify at trial in an
expert capacity, and regardless of vhether the witmess is also a party,
an employee, agent or representative of the party, or has been speci-
fically retained or employed.
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B.(4)(f) A party who has furnished a statement in response to
paragraph (a) of this subsection is under a duty to immediately supple-
ment such response by additional statement and report of any expert
witness that such party decides to call as an expert witness after the
time of furnishing the statement .

B.(4)(g) Nothing contained in this subsection shall be deemed to

be a limitation of one party's right to obtain discovery of another party's

expert not covered wnder this rule, if otherwise authorized by law.

C. Court order limiting extent of disclosure. Upon motion by a

party or by the person from whom discovery is sought, and for good cause
shown, the court in which the action is pending may make any order which
justice requires to protect a party or person from amoyance, embar-
rassment, oppression, or wdue burden or expense, including one or more
of the following: (1) that the discovery not be had; (2) that the
discovery may be had only on specified terms and conditions, including a
designation of the time or place; (3) that the discovery may be had only
by a method of discowvery other than that selected by the party seeking
discovery; (4) that certain matters not be inquired into, or that the
scope of the discovery be limited to certain matters; (5) that discovery
be conducted with no one present except persons 'designated by the court;
(6) that a deposition after being sealed be opened only by order of the
court; (7) that a trade secret or other confidential research, develop-
ment, or commercial information not be disclosed or be disclosed only in
a designated way; (8) that the parties simultaneously file specified
documents or information enclosed in sealed envelopes to be opened as

directed by the court; (9) that to prevent hardship the party requesting
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discovery pay to the other party feasonable expenses incurred in attend-
ing the deposition or otherwise responding to the request for discovery.

If the motion for a protective order is denied in whole or in
part, the court may, on such terms and conditions as are just, order that
any party or person provide or permit discovery. The provisions of Ruie
46 A.(4) apply to the award of expenses incurred in relation to the
motion.

BACKGROUID NOTE

4635 ORS sections superseded: 41.616(4), 41.618, 41.622, 41.631,

COMMENT

This rule is a combination of existing ORS sections (which are
primarily drawn from Federal Rule 26), portions of Federal Rule 26, and
new provisions drafted by the Council.

Section 36 A. and the introductory language of section 36 B. come
from the Federal Rule. Subsection B.(l) is based on ORS 41.635. The
scope of discovery is changed from ''relevant to the subject matter in-
wolved in the pending action, suit or proceeding...' to "...relevant to
the claim or defense of the party seeking discovery or to the claim or
defense of any other party...''. This change conforms to the suggested
amendment to Federal Rule 26(b) (1) proposed by the conmittee on Rules of
Prac:t:icci9 argd Procedure of the Judicial Conference of the United States in
March, 1978.

| Subsection B.(2) is a new provision drafted by the Council. The

existing rule in ORS 41.622 allows production and inspection of liability

insurance polities. Absent some question of coverage, another party's
legitimate interest in discovery extends only to the existence and limits
of insurance; if there is a coverage question, the subsection provides that
a copy of the policy shall be produced upon request. The initial discovery
of existence and limits of the policy may be by any method, including
interrogatory. Paragraph (b) of subsection B.(2) was drawn from the last
two sentences of Federal Rule 26 B, (2).

Subsection B. (3) is based on ORS 41.616(4) and Federal Rule

26 (b)(3). The last paragraph relating to a person's own statement does
not appear in the existing ORS language.
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Subsection B.(4) is a new provision drafted by the Council. Fed-
eral Rule 26 (b)(4) regulates all discovery from experts of information
acquired or developed in anticipation of trial. It provides for discov-
ery by interrogatories of basic information from experts to be called
at trial, allows further discovery from trial experts and discovery from
non-trial experts only upon court order, and prohibits any discovery at
all from some types of experts. This rule deals only with experts to be
called at trial only and leawes regulation of discovery from experts
employed, retained or consulted by an opponent but mot to be called at
trial to existing rules relating to privilege and fairness as developed
by statute or cases. The Council felt that the need for discovery of
basic information relating to the prospective testimony of expert wit-
nesses was very high because such information is crucial to effective
cross-examination. The rule provides that information will be furnished
upon request in the form of a statement by the party. and a report pre-
pared by the expert. Pararaph (b) gives the court authority to order
futher discovery in cases vhere the statement and report do not provide
the needed information and it is shown that such information camnot be
obtained without further discovery. Any potential for wnfaimess to the
party expecting to call an expert as a witness or to the expert is offset
by the mandatory requirement that the discovering party pay the expert's
fees for, and the costs of, discowery. Failure to comply with the rule
will either result in an automatic right to depose the expert, without
cost, or exclusion of the expert's testimony. The request may be made
at any time, but the information must be furnished not less than 30 days
prior to trial; if a request for discovery has been made and a party
has not decided upon an expert witness or discovers new expert witnes-
ses less than 30 days prior to trial, statements and reports for such
late experts must be furnished wnder paragraph (£f). The Council antici-
pates that ethical obligations would prevent attorneys from evading
the discovery by habitually putting off decision as to which experts
to call until just prior to trial.

The language of section 36 C. was taken from Federal Rule 26 (c).
Virtually identical provisions appear in two duplicative ORS sections,
41.618 and 41.631l. The principal difference is that the ORS sections
did ot allow a non-party witness to move for a protective order.
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F. Procedm:e. The motion for substitution may be made
by any party or by the successors in interest or representa-
tives of the deceased or disabled party or the successors in
interest of the transferor and shall be served on the parties
as provided in Rule 9 and won persons tot parties in the mem-
ner providéd in Rule 7 for the service of a summons.

BACKGROUND NOTE

ORS sections superseded: 13.080, 13.090.

QMMENT

C——————

This rule generally preserves the existing rules of ORS
13.080. ORS 13.090 was umecessary and was eliminated. Sections
3% A. through D. wse the language of the existing statute. The
words, "if the claim survives or continues', were added to the
first sentence of section 34 A. to make clear that this rule re-
lates only to the procedural question of abatement of the action.

Sections 3% D. and E. are based upon sections (a) and (d)
of Federal Rule 25. The federal approach to substitution of fed-
eral officials is more direct and flexible than existing Oregon
practice. Section 3 F. provides a procedure for substitution,
vhich is mot addressed by the existing ORS sections.

RULE 35 (RESERVED)
RULE 36
. GENERAL PROVISIONS (OVERNING DISCOVERYA

A. Discovery methods. Parties may obtain discovery by

ae or mre of the following methods: depositions wpon oral
examnation or written questions; written interrogatories; prod-
uction of documents or things or permission to enter upon land
ar other property, for inspection and other purposes; physical
aﬁ mental examinations; and requests for admission.

B. Scope of discovery. Unleés otherwise limited by order

of the court in accordance with these rules, the scope of discovery
' -81- :



is as follows:

B.(1) In general. For all forms of discovery, parties
may inquire regarding any matter, not privileged, which is
relevant to the claim or defense of the party seeking discovery
or to the claim or defense of any other party, including the
existence, description, ‘nature, custody, cmdit;ion and location
of any books, documents or other tangible things and the identity
and location of persons having knowledge of any diséoverable
matter, It is not grownd for cbjection that the information
sought will be inadmissible at the trial if the information
sought appears reasonably calculated to lead to the discovery of
admissible evidence.

B.(2) Insurance agreements.,

B.(2)(a) A party may obtain discovery of the existence
and limits of liability of any insurance agreement under which
any person or entity carrying an an insurance business may be
liable to satisfy part or all of a judgment which may be en-
tered in the action or proceeding or to indemify or reimburse
for payments made to satisfy the judgment. The policy need not
be provided wnless a person or entity carrying am an insurance
business has formally or infommally raised any question regard-
ing the existence of coverage for the claims being asserted in
the action or proceeding. In such case, the party seeking dis-
covery shall be advised of any prior question regarding the
existence of coverage at the time discovery of the existence and
limits of the insurance agreement is sought. If any question of
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the existence of cowerage later arises, the party discovered
against hés the duty to immediately advise the party who sought
discovery of the question regarding the existence of coverage.
The party seeking discovery shall be advised of the basis for
contesting coverage and won request shall be furmished a copy
of the insurance agreement or policy.

B.(2)(b) Information concerning the insurance agreement
is not by reason of disclosure admissible in evidence at trial.
For purposes of this paragraph, an application for insurance
shall not be treated as part of an insurance agreement.

B.(3) Trial preparation materials. Subject to the provi-

sions of Rule 44 and subsection B.(4) of this rule, a party may
cbtain discovery of documents and tangible things otherwise dis-
coverable wder section B.(l) of this rule and prepared in
anticipation of litigation or for trial by or for another party
or by or for that other party's representative (including a
attomey, consultant, 'sur:ety, indemitor, insurer, or agent)
mly won a showing that the party seeking discovery has substan-
tial need of the materials in the preparation of such party's
case and is wnable without wndue hardship to cbtain the substan-
tial equivalent of the materials by other means. In ordering
discovery of such nateriéls when the required showing has been
mde, the court shall protect against disclosure of the mental

~ impressions, conclusions, opinions, or legal theories of an

attomey or other representative of a party conceming the
litigation.
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A party may cbtain without the required showing a state-
ment conceming the action or proceeding or its subject matter
previously made by that party. Upon request, a person not a
party may cbtain without the required showing a statement con-
ceming the action or its subject fratter previously made by
that person. If the request is refused, the person may move for
a court order. The provisions of Rule 46 A.(4) apply to the
avard of expenses incurred in relation to the mtion. For pur-
poses of this paragraph, a statenent previously made is (a) a
written statement signed or otherwise adopted or approved by
the person meking it, or (b) a stenographic, mechanical, electri-
cal, or other tecording, or a transcription thereof, which is a
substantially verbatim recital of an oral statement by the person
making it and conteuporanedusly recorded.

B.(4) Trial preparation; experts.

B.(4)(a) Subject to the provisions of Rule 44, uwpon
request of any party, any other party shall deliver a written
statement signed by the other party or the other party's attor-
ney, giving the name of amy person the other party reascnably
expects to call as an expert witness at trial, and stating the
areas in which it is claimed the witness is qualified to testify
as an expert, the facts by reason of which it is claimed the
witness is an expert, and the subject matter upon which the
expert is expected to testify. The statement shall be accom-
panied by a written report prepared by the expert which shall
set forth the substance of the facts and opinions to which the

-84~

it



expert will testify and a summary of the grounds for each opinion,
If such expert witness relies in forming an opinion, in whole

or in part, won facts, data or opinions contained in a docum-
ent or made known to such expert witmess by or through axother
person, the party may also discover with respect thereto as pro-
vided in this subsection. The report and statement shall be
delivered within a reasonable time after the request is made and
ot less than 30 days prior to the commencement of trial unless
the identity of a persbn to be called as an expert witmess at
the trial is mot determined wtil less than 30 days prior to
trial, or wmless the request is made less than 30 days prior to
trial.

B.(4)(b) A party may anly obtain further discovery of
information acquired or developed in anticipation of litigation
orfortrlalbyexperts expectedtobecalledattﬁalupor}
motion for a court order .allowing such discowvery, subject to such
restrictions as to scope and such provisims, pursuant to paragraph
(c) of this subsection conceming fees and expenses, as the
court may deem appropriate. The provisions of Rule 46 A. (4)
apply to the award of expenses incurred in relation to the
mtion. _

B.(4)(c) Unless the court upon motion finds that meni-
fest injustice would result, the party requesting a report
wder paragraph (a) of this subsection shall pay the reasonable
costs and expenses, including expert witnmess fees,.necessary to
prepare the expert's report, and shall pay expert witness fees
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for time spent responding to discovery under paragraph (b) of
this subsection.

B.(4)(d) 1If a party fails to timely comply with the
request for experts' reports, or if the expert fails or refuses
to make a report, and wunless the court finds that menifest
injustice would result, the court shall require the expert to
appear for a deposition or exclude the expert's testimmy if
offered at trial. If an expert witness is deposed wnder this
paragraph, the party requesting the expert's report shall not
be required to pay expert witness fees for the expert witmess'
attendance at or preparation for the deposition.

B.(4)(e) As used herein, the terms, fexpert? and vex-
pert‘wifness", include any person who is expected to testify at
trial in an expert capacity, and regardless of whéther. the
witness is also a party, an employee, agent or representative
of the party, or has been specifically retained or employed.

B.(4)(£f) A party who has firnished a statement in res~
ponse to paragraph (a) of this subsection is wnder a duty to
immediately supplement such respanse by additional statement
-and report of any expert witness that such pér:y decides to call
as an expert witness after the time of furnishing the statement.

B.(4)(g) Nothing contained in this subsection shall be
deemed to be a limitation of e party's right to cbtain discov-
ery of another party's expert not covered wnder this mule, if
otherwise authorized by law, | ‘

C. Cowmrt order limiting extent of disclosure. Upon motion
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by a party or by the person from vhom discovery is sought, and for
good cause shown, the court in which the action or proceeding is
pending may make any order which justice requires to protect a
party or person from amoyance, embarrassment, oppression, or
wmndue burden or expense, including e or more of the following:
(1) that the discovery not be had; (2) that the discovery may be
had anly on specified terms and conditions, including a designation
of the time or place; (3) that the discovery may be had anly by a
method of discovery other than that selected by the party seeking
discovery; (4) that certain matters not be inquired into, or that
the scope of the discovery be limited to certain matters; (5) that
discovery be conducted with no ane present except persons designa-
ted by the court; (6) that a depositim after being sealed be opened
cnly by order of the court; (7) that a trade secret or other confi-
dential research, development, or commercial information not be
disclosed or be disclosed mly in a designated way; (8) that the
parties simultanecusly file specified documents or information
enclosed in sealed envelopes to be opened as directed by the
court; (9) that to prevent hardship the party requesting dis-
covery pay to the other party reasonable expenses incurred in
attending the deposition or otherwise responding to the request
for discovery. |

If the motion for a protective order is denied in whole '.
or in part, the court may, an such terms and conditions as are
just, order that any party or person provide or permit discov-
ery. The provisioms of Rule 46 A.(4) apply to the award of ex-
penses incurred in relatim to the motion. e
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BACKGROUND NOTE
ORS sections superseded: 41.616(4), 41.618, 41.622, 41,631,

41.635.
COMMENT

This rule is a combination of existing ORS sections (which
are primarily drawn from Federal Rule 26), portions of Federal

Rule 26, and new provisions drafted by the Council.

Section 36 A. and the introductory language of section
36 B. cae from the federal rule, Subsectiom B.(1l) is based m
ORS 41.635. The scope of discovery is changed from ''relevant to
the subject matter inwolved in the pending action, suit or proceed-
ing..." to "...relevant to the claim or defense of the party seek-
ing discovery or to the claim or defense of any other party...'.
This change conforms to the suggested amendment to Federal Rule
26(b) (1) proposed by the committee o Rules of Practice and Proced-
ure of the Judicial Conference of the United States in March, 1978.

Subsection B.(2) is a new provision drafted by the Comcil.
The existing rule in ORS 41.622 allows production and inspection
of liability insurance policies. Absent some question of coverage,
another party's legitimate interest in discovery extends anly to the
existence and limits of insurance; if there is a coverage questionm,
the subsection provides that a party seeking discovery of the exis-
tence and limits of the policy be advised of any existing or later
arising coverage question. A copy of the policy shall then be pro-
duced upon request. The initial discovery of existence and limits
of the policy may be by any method, including interrogatory. Para~
graph (b) of subsection B, (2) was drawn from the last two sentences
of Federal Rule 26 B.(2). _

Subsection B.(3) is based m ORS 41.616 (4) and Federal
Rule 26 (b)(3). The last paragraph relating to a person's own
statement does not appear in the existing ORS language.

Subsection B.(4) is a new provision drafted by the Camn-
cil, Federal Rule 26 (b)(4) regulates all discovery from experts
of information acquired or developed in anticipation of trial.

It provides for discovery by interrogatories of basic informa-

ation from experts to be called at txial, allows further discov-

ery from trial experts and discovery from non-trial experts aly
upon court order, and prohibits any discovery at all from some

types of experts., This rule deals mly with experts to be called
at trial and leaves regulation of discovery from experts employed,
retained or consulted by an opponent but mot to be called at trial
to existing rules relating to privilege and faimess as developed
by statute or cases. The Council felt that the need for discovery
of basic information relating to the prospective testimony of expert
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witnesses was very high because such information is crucial to ef-
fective cross-examination. The rule provides that information

will be fumished won request in the form of a statement by the
party and a report prepared by the expert. Paragraph (b) gives the
court authority to order further discovery in cases where the state-
ment and report do not provide the needed information and it is
shown that such information camnot be obtained without further dis-
‘covery. Any potential for wmfairness to the party expecting to

call an expert as a witmess or fo the expert is offset by the menda-
' tory requirement that the discovering party pay the expert's fees
for, and the costs of, discovery. Failure to comply with the rule
will either result in an automatic nght to depose the expert,
without cost, or exclusion of the expert's testimony. The request
may be made at any time, but the information must be furnished not
less than 30 days prior to trial; if a request for discovery has
been made and a party has mot decided upon an expert witness or dis-
covers new expert witnesses less than 30 days prior to trial, state-
ments and reports for such late experts must be furnished under
paragraph (£). The Council anticipates that ethical obligations
would prevent attomeys from evading discovery by habitually put-
ting off decision as to which experts to call wntil just prior to

: Section 36 C. is based uwpon Federal Rule 26 (c) and two
duplicative ORS sections, 41.618 and 41.631. The rule allows a non-
party witness to move for a protective order which was not possible
uder the ORS sections. Subsection C.(9) does mot appear in the
federal rule. : _

RULE 37

PERPETUATIQN OF TESTIMONY CR EVIDENCE
EEFORE ACTION R PENDING APPEAL

A, Before action.

A,.(1) Petition. A person who desires to perpetuate testi-
mwny or to cbtain discovery to perpetuate evidence wnder Rule 43
or Rule 44 regarding any matter that may be cognizable in any
court of this state may file a petition in the circuit court in
the comnty of such person's residence or the residence of any
expected adverse party. The petitioner, or -pet-:itioner's agent,
shall verify that petitioner believes that the facts stated in the
petition are true. The petition shall be entitled in the name of

~ the petitioner and shall show: (a) that the petitioner, or the
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RILE 36
ENERAL FROVISIONS (DVERNING DISCOVERY

A, Discovery methods. Parties may obtain discovery by

ae or mre of the following methods: depositions won oral
exarnation or written questions; written mﬁer:ogatories; prod-
wtion of documents or things or permission to enter won land
ar other property, for inspection and other puxposes; thysical

and mental examinations; and requests for admission.

B. Scope of discovery. Unless otherwise limited by order

of the court in accordance with these rules, the scope of discovery

is es follows:

B.(1) In gemeral. For 2ll forms of discovery, parties
may inquire regardjng any matter, not privileged, which is
relevant to the claim or defense of the party seeking discovery
or to the claim or defense of amy other party, including the
existence, description, natire, custody, cmdition:and locatian
of ary books, d:cuzmts\,/or" other tangible things:/ ad the identity
and location of persoms Baving knowledge of aiy discoverable
matter. It is mot growmnd for cbjection that the informaricn
sought will be inad;ﬁ.ssible at the trial if the information
sought appears reasaably caicuiated to lead to the discovery cf

admissible evidence,
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3.(2) Insurance acreements.

B.(2)(a) A party mzy cbtain discovery of the existznce
and limits of liasbility Qf ay insurance agreswent wmder which
ay person or entity ca.n-y:vng @ a insurance business may be
lisble to satisfy part or‘all of a judgment which may be en-
tered in the acticn ewwremsswims or o indemify or reimburse
for payments made to satisfy the judgment. The policy nead not
be provided wmless a person or entity carrying o an insurznce
business has formelly or informelly raised ary question regard-
ing the existence of coverage for the claims being asserted in

In such case, the party seeking dis-

covery shall be/zewwees of aniy prior question regarding the
istence of coverage at the tUme discovery of the existence and’

limits of the insurance agreement is sought. If ay questiom of

the existence of cowerage later arises the party c:u.sccrvered

against has the duty to mmac:l_ately/as&aa- the party who sought
(mmediate v

d:.scovery of the question regarding the existence of coverage.
/ Cinformedy
The party seeluncr discovery shall be /asdsed of the basis for

cntesting coverage and won request shall be fimmished a copy

of the insurance agreement or policy.

B.(2) (&) Information concerning the insurance agreement
is mot by reason of disclosure admissible in evidence ar trial.
For purposes of this paragraph, an application for insurance

shall not be treated as part of an insurance agreement,



B.(3) Trizl vreparation materials. Subject to the provi-

simns of Rule 44 and subsection B. (4) of this rule, 2 party may
cbtain discovery of documents and tangible things otherwise dis-
coverzblé wnder section B. (1) of this rule and prepared in
aticipation of litigation or for txial by or for another party
or by or for that other party's representat:i.vé (including an
artomey, consultant, surety, indemitor, insurer, or agent)
aly won a showing that the party seeking discovery has suwbstan-
- tial meed of the materizls in the preparatiom of such party's
case and is wmable without wndue hardship to cbtzin the substan-
tial equivalent of the materials by other means. In ordering
discovery of such materials when the required showing has been
mde, the court shall protect against disclosure of the menral
impressions, conclusios, opinions, or legal theories of an
artomey or other representative of a party conceming the

litigation.

A party may cbtain withour the required showing a state-
mEnt cnceeming the action es—proveedie or its subjegt matter

previously macde by that party. Upon r=quest, a perso /ot 2

party may cbtain without the required showing a starement con-

cermning the action or its subject metter oreviously made by




avard of expenéé; incwrred iﬁ relation to the mtion. For pur-
poses.of this paragraph, a statement previocusly made is (2) a
written statement signed or otherwise adoptsd or approved by

the person meking it, or () a ste_qographic, mechanical, electTi-
cal, or other recording, or a transcriptiom thereof, which is a

- stbstantially verbatim recital of an oral statézent by the perscn
.making it and contsmporanecusly recorded.

B.(4) Expert witnesses.
B.(4)(a) Upon request of any party, any other party shall

deliver a written statement signed by the other party or the

other party's attorney giving the name and address of any person

the other party reasonably expects to call as an expert witness

at trial and the subject matter upon which the expert is expected to
testify.

B.(4){b) A party who has furnished a statement in response
to paragraph {a) of this subsection and who decides to call addi-
tional expert witnesses at trial not included in such statement is
under a duty to supplement the statement by immediately providing
the information required by paragraph (a) of this subsection for such
additional expert witnesses.

B.(4){c) 1If a party fails to comply with the duty to fur-
nish or supplement a statement as provided by paragraphs (a) or (b)
of this subsection, the court may exclude the expert's testimony if
offered at trial. |

B.(4)(d) As used herein, the term; "expert witness"”,

includes any person who is expected to testify at trial im am expert
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RULE 36
GENERAL PROVISIONS GOVERNING DISCOVERY

A. Discovery methods. Parties may obtain discovery by

one or more of the following methods: depositions upon oral
examination or written questions; production of documents or
things or permission to enter upon land or other property, for
inspection and other purposes; physical and mental examinations;
and requests for admission.

B. Scope of discovery. Unless otherwise limited by

order of the court in accordance with these rules, the scope of
discovery is as follows:

B.(1) In general. For all forms of discovery, parties
may inquire regarding any matter, not privileged, which is
relevant to the claim or defense of the'party seeking discovery
or to the claim or defense of any other party, including the
existence, description, nature, custody, condition, and location
of any books, documents, or other tangible things, and the
identity and location of pefsons having knowledge of any discov-
erable matter. It is not ground for objection that the informa-
tion sought will be inadmissible at the trial if the information
sought appears reasonably calculated to lead to the discovery of
admissible evidence.

B.(2) Insurance agreements.

B.(2)(a) A party may obtain discovery of the existence

and limits of 1iability of any insurance agreement under which
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any person or entity carrying on an insurance business may be
liable to satisfy part or all of a judgment which may be en-
tered in the action or to indemnify or reimburse for payments
made to satisfy the judghent. The policy need not be provided
unless a person or entity carrying on an insurance business has
formally or informally raised any question regarding the exis-
fence of coverage for the claims being asserted in the action.

In such case, the party seeking discovery shall be informed of
any prior question regarding the existence of coverage at the
time discovery of the existence and Timits of the insurance
agreement is sought. If any question of the existence of cover-
age later arises, the party discovered against has the duty to
inform the party who sought discovery immediately of the question
regardiné the existence of toverage. The party seeking discovery
shall be.informed of the baéis for contesting coverage and ubon
request shall be f&rnished'a'copy of the insurance agreement or
policy.

B.(2)(b) Informatioﬁ concerning the insurance agreement
is not by reason of disclosure admissible 1in evidence at trial.
For purposés of this subsection, an application for insurance
shall not be treated as part of an insurance agreemént.

B.(3) Trial preparation materials. Subject to the provi-

sions of Rule 44 and subsection B.(4) of this rule, a party may
obtain discovery of documents and tangible things otherwise dis-

coverable under subsection B.(1) of this rule and prepared in

- 99 -



anticipation of Titigation or for trial by or for another party
or by or for that_other party's representative (including an
attorney, consultant, surety, indemnitor, insurer, or agent)
only upon a showing that the party seeking discovery has sub-
stantial need of the materials in the preparation of such
party's case and is unable without undue hardship to obtain the
substantial equivalent of the materials by other means. In
ordering discovery of such materials when the required showing
has been made, the court shall protect against disclosure of the
mental impressions, conclusions, opinions, or legal theories of
an attorney or other representative of a party concerning the
litigation.

A party may obtain, without the required showing, a state-
ment concerning the action or its subject matter previously made
by that party. Upon request, a person who is not a party may
obtain, without the required showing, a statement concerning the
action or its subject matter previously made by thaf person, If
the request is refused, the person or party requesting the state-
ment may move for a court order. The provisions of Rule 46
A.(4) apply to the award of expenses incurred in relation to the
motioh. For pﬁrposes of this subsection, a statement previously
made is- (a) a written statement signed or otherwise adopted or
approved by the person making it, or (b) a stenographic, mechani-
cal, electrical, or bther recording, or a transcriptioh thereof,
which is a substantially verbatim recital of an oral statement

by the person making it and contemporaneously recorded.
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B.(4) Expert witnesses.

B.(Q)(a) Upon request of any party; any other party
shall deliver a written statement signed by the other party
or the other party's attorney giving the name and address of
any person the other party reasonably expects to call as an
expert witness at trial and the subject matter upon which
the expert is expected to testify. The statement shall be
delivered within a reasonable time after the request is made
and not less than 30 days prior to the commencement of trial
unless the identity of a person to be called as an expert
witness at the trial is not determined until less than 30 days
prior to trial, or unless the request is made less than 30 days
prior to trial.

B.(4)(b) A party who has furnished a statement in re-
sponse to paragraph (a) of this subsection and who decides to
call additional expert witnesses at trial not included in such
statement js under a duty to supplement the statement by im-
mediately providing the information required by paragraph (a)
of this subsection for such additional expekt witnesses.

B.(4)(c) 1If a party fails to comply with the duty to
furnish or supplement a statement as provided by paragraphs (a)
or (b) of this subsection, the court may exclude the expert's
testimony if offered at trial.

| B;(4)(d) As used herein, the term "expert witness"

includes any person who is expected to testify at trial in an
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expert capacity, and regardless of whether the witness is also K‘:
a party, an employee, an agent, or a representative of therparty,
or hé; Béeh specif{géi1y retained or employed.
B.(4)(e) Nothing contained in this subsection shall be
deemed to be a Timitation of the party's right to obtain dis-
covery of another party's expert not covered under this rule,

if otherwise authorized by law.

C. Court order limiting extent of disclosure. Upon

motion by a party or by the person from whom discovery is

sought, and for good cause shown, the court in which the action:

is pending may make any order which justice'requires to protect"

a party or person from annoyance, embarrassment, oppression, or

undue burden or expense, including one or'more of the following: /
(1) that the discovery not be had; (2) that the discovery may be

had only on specified terms and conditions, including a designa-

tion of the time or place; (3) that the discovery may be had

only by a method of discovery other than that selected by the

party seeking discovery; (4) that certain matters not be inquired

into, or that the scope of the discovery be limited to certain |

matters; (5) that discovery be conducted with no one present ‘
except persons designated by the court; (6) that a deposition

after being sealed be opened only by order of the court; (7)

that a trade secret or other confidential research, development, ' ‘
or commercial information not be disclosed or be disclosed only

in a designated way; (8) that the parties simultaneously file

specified documents or information enclosed in sealed envelopes
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to be opened as dirgcted by the court; or (9) that to prevent
hardship the party requesting discovery pay to the other party
reasonable expenses incurred in attending the deposition or
otherwise responding to the request for discovery.

If the motion for a protective order is denied in whole
or in part, the court may, on such terms and conditions as are
just, order that any party or person provide or permit discov-
ery. The provisions of Rule 46 A.(4) apply to the award of ex-

penses incurred in relation to the motion.

COMMENT

This rule is a combination of existing ORS sections
(which are primarily drawn from Federal Rule 26), portions of
Federal Rule 26, and new provisions drafted by the Council.

Section 36 A. and the introductory language of section
36 B. come from the federal rule. Subsection B.(1) is based on
ORS 41.635. The scope of discovery is changed from ". . . rele-
vant to the subject matter involved in the pending action, suit
or proceeding. . ." to. ", . .relevant to the claim or defense of
the party seeking discovery or to the claim or defense of any
other party. . .". This change conforms to the suggested amend-
ment to Federal Rule 26(b)(1) proposed by the Committee on
Rules of Practice and Procedure of the Judicial Conference of
the United States in March, 1978.

Subsection B.(2) is a new provision drafted by the Coun-
cil. The existing rule in ORS 41.622 allows production and
inspection of liability insurance policies. Absent some ques-
tion of coverage, another party's legitimate interest in dis-
covery extends only to the existence and limits of insurance; if
there is a coverage question, the subsection provides that a
party seeking discovery of the existence and limits of the
policy be advised of any existing or later arising coverage
question. A copy of the policy shall then be produced upon
request. Failure to notify of a question regarding the exis-
tence of coverage exposes a party to sanctions under ORCP 46 D.
Failure to furnish a copy of the policy when required may result
in a court order under ORCP 46 A.(2). The initial discovery of
existence and 1imits of the policy may be by any method. Para-
graph (b) of subsection B.(2) was taken from the last two senten-
ces of Federal Rule 26 B.(2).
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Subsection B.(3) is based on ORS 41.616(4) and Federal
Rule 26 (b)(3). The last paragraph relating to a person's own
statement does not appear in the existing ORS language.

Subsection B.(4) is a new provision drafted by the Coun-
cil. It deals only with one aspect of discovery relating to
expert witnesses; that is, determining who an opponent intends
to call as an expert witness. The application of work product
or other privileges to discovery of an opponent's experts
or expert witnesses is left to development by case Taw. See
Brink v. Multnomah County, 224 Or 507 (1960), and Nielsen v.
Brown, 232 Or 426 (1962). In addition to the sanction speci-
fied in paragraph B.(4)(c), the court may order delivery of
~ the statement under ORCP 46 A.(2).

Section 36 C. is based upon Federal Rule 26(c) and two
duplicative ORS sections, 41.618 and 41.631. The rule allows a
nonparty witness to move for a protective order which was not
possible under the ORS sections. Subsection C.(9) does not
appear in the federal rule.
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